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Summary

The governments of North America are deep into a
process of renegotiating the North American Free
Trade Agreement that was signed over 20 years
ago. NAFTA has been instrumental, along with
other policies, in increasing wealth inequality, job
insecurity, wage stagnation and the creation of
a precarious work force. It has weakened public
services and led to lower regulatory standards in
areas such as food, pesticides, and health and
safety rules. NAFTA has allowed American corpo-
rations to challenge higher Canadians environ-
mental regulations.

The Council of Canadians vigorously opposed
NAFTA and its predecessor, the Canada-U.S. Free
Trade Agreement, when they were being negoti-
ated and we have monitored these agreements
and their fall-out closely since. Our opinion of
NAFTA has not changed; quite the opposite, and
we document why here.

However, in solidarity with the labour movement
and other civil society organizations that are hop-
ing to use these negotiations to insert meaningful
chapters and protections for workers, the environ-
ment, women and First Nations, we are watching
the renegotiation process with a critical eye. We
are doubtful that the three parties - Canada, the
United States and Mexico - will come to an agree-
ment that rights what is so wrong with NAFTA from
when it was written more than 20 years ago. And
we are very clear that tinkering with the current
NAFTA will not suffice. As the Canadian Union of

Public Employees says, “A bad agreement with a
good labour chapter is still a bad agreement.”

The Council of Canadians will only support a new
trade agreement for North America if it will:

* Remove Chapter 11.

* Put workers and their rights at the heart of a
new agreement.

* Promote and protect public services.

* Include strong provisions to protect the environ-
ment and natural resources.

* Maintain the right to regulate in the public in-
terest.

* Remove the energy chapter and cancel the pro-
portional energy sharing provision.

* Remove all references to water.
* Maintain and expand the exemption for culture.
* Protect Canada’s supply management system.

* Protect and enhance Indigenous rights.
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Introduction

Canada, Mexico and the United States are cur-
rently in a process of renegotiating the North
American Free Trade Agreement (NAFTA). Much
has been talked about and written on this subject.
The Trudeau government has taken the position
- backed by the mainstream media - that NAFTA
has been a very good thing for Canada and that it
would be a terrible loss if it were to be abrogated.

Foreign Affairs Minister Chrystia Freeland has ap-
peared to consult a broad spectrum of Canadians
about NAFTA. The process of public consultation
under this Liberal government, while it seemed at
first a welcome departure from the secretive Harp-
er years, has been used in other cases to make
the government look good while totally ignoring
the views it heard. Canadians who appeared be-
fore the House of Commons Special Committee
on Electoral Reform overwhelmingly supported
some form of proportional voting system, but the
government rejected these views and completely
abandoned its promise of electoral reform. Simi-
larly, the vast majority of those who appeared
before the International Trade Committee’s hear-
ings on the Trans-Pacific Partnership (TPP), a
trade deal between 12 Pacific-based countries,
were opposed to it, but the government is moving
ahead with these negotiations.

Minister Freeland also set up an advisory council
made up of representatives from across the po-
litical spectrum, bringing together people with dif-
fering points of view with the goal of making the
saving of NAFTA a shared national project. She
has taken the very strong denunciations of NAFTA
from the submissions of many progressive organi-
zations as evidence that a Canadian consensus
to seek an improved NAFTA is growing. This plan
is working; even the CBC reports that the process
is now to “modernize” NAFTA, buying into the nar-
rative that the deal is essential to our economic
well-being.

The Trudeau government has also smartly dif-
ferentiated itself from the narrow and xenopho-
bic nationalism of President Trump’s anti-NAFTA
stance by equating free trade agreements like
NAFTA with being “open to the world,” welcoming
refugees and celebrating diversity.

In fact, the government is promising to use this
opportunity to make NAFTA the most modern, pro-
gressive trade agreement in the world. Minister
Freeland has stated she wants to put labour, envi-
ronmental, gender and Indigenous rights into the
body of a renegotiated text.

Progressive voices in Canada that have been high-
ly critical of NAFTA as a tool for corporate interests
find ourselves somewhat caught. Labour, environ-
mental, indigenous and social justice groups obvi-
ously do not side with the “Make America Great
Again” nationalism of the Trump administration.
At the same time, we are deeply critical of the pro-
free trade policies of the Trudeau government and
are highly doubtful that it is going to achieve any
meaningful results from the renegotiation pro-
cess unless NAFTA is profoundly changed.

This report is offered to document how NAFTA
has impacted many sectors of Canadian society;
what its major flaws have been; what needs to be
changed, dropped or added to make it an agree-
ment that would benefit the majority; and how we
will know when it is time to walk away from it.
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NAFTA 1.0
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Modern free trade agreements like NAFTA
empower transnational corporations

NAFTA, and its predecessor, the Canada-U.S. Free
Trade Agreement, were the first of the “modern”
trade agreements that set the template for many
others to come, and served as precursors to the
creation of the World Trade Organization (WTO).

The purpose of trade agreements has fundamen-
tally changed since the post war Bretton Woods
international institutions were established to re-
build a shattered world economy and promote in-
ternational economic cooperation.

Trade used to be about taking down tariff barri-
ers to the trade in goods and could be a win-win
for all. The Auto Pact was a great example of a
positive trade agreement. It allowed American car
makers to sell their vehicles in Canada duty free
if they created jobs here, and a healthy Canadian
autoparts industry was born as a result.

But over the decades, most tariffs have come
down among industrialized countries and the
purpose of trade agreements has fundamentally
changed. These changes started in the late 1970s
and over the next two decades, domestic corpora-
tions and capital went global and left behind their
countries of origin.

Transnational corporations wanted four things:

1) To move production to low wage countries
without censure.

2) To remove export controls on resources such
as trees, minerals, fish, food, and energy so
that they could supply their manufacturing
centres in low-wage countries. This meant
that governments could no longer require sec-
ondary production or manufacturing of raw
resources. For a resource-dependent country
like Canada, this was a huge issue.

3) To challenge government regulations in fi-
nance, workers’ rights, environment and
health and safety so that they could move

across borders with common (low) standards.
Many corporations see laws that protect our
common good as bureaucratic red tape that
interferes with their profit.

4) To gain access to public services that most
governments still protect and exempt from
trade agreements. Public services are the
mother-lode in terms of government spending
as they include such big ticket areas as health
care, education, water services and child and
senior care.

Transnational corporations largely succeeded
in these goals through a number of policies and
trends, including the privatization of services, the
deregulation of financial institutions, and the low-
ering of environmental standards. As well, in the
guise of “corporate social responsibility,” instead
of regulations, the private sector convinced gov-
ernments to give it the job of upholding voluntary
labour and environmental standards.

Modern free trade agreements like NAFTA helped
transnational corporations attain these goals
by cementing the privatization and deregulation
“gains” they had made in an enforceable treaty.

They make it very hard for governments to favour
domestic production and services or hire locally
as they require governments to open their mar-
kets to foreign competitors without discrimina-
tion. They limit domestic control of resources by
removing export controls. They curtail the right
of governments to regulate as government laws
must not be more “trade restrictive than neces-
sary” and can be challenged as being protection-
ist. They allow companies to shift production to
countries with lower labour and environmental
standards and pit workers against each other.
And, starting with NAFTA, they give private inves-
tors, including huge translational corporations,
the right to directly challenge governments over
policies they believe violate their right to profit.

These corporate-friendly policies and the free
trade deals that enshrine them were once sold
as the best way to create jobs and prosperity for
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all and many international institutions, economic
leaders and governments bought that promise.
That the deals have benefitted only a select few is
now distressingly apparent.

The International Labour Organization reports
that the very nature of work is changing in a highly
disturbing way, with only one in four eligible work-
ers around the world now holding a stable full
time job. The other three-quarters are in what the
United Nations calls the “Precariat” - part time,
short-term, insecure, informal or illegal jobs often
without benefits, vacations, maternity leave, pen-
sions or a future.t

NAFTA delivered a Precariat to Canada

The elite in Canada are in consensus that NAFTA
has created economic growth and jobs. But what
kind of jobs have been lost, and what kind cre-
ated, and what have these corporate-friendly poli-
cies done for most Canadian workers and fami-
lies?

Bruce Campbell, former Executive Director of
the Canadian Centre for Policy Alternatives
(CCPA),explains that NAFTA has played an impor-
tant role in the growth of job insecurity and pre-
carious work; in the dramatic increase in wealth
inequality; in wage stagnation and the hollowing
out of the middle class; and in the weakening of
public services and the shrinking of our social
safety net. “NAFTA is not solely responsible for
these changes,” he writes,” but it was the key
strand in a web of mutually reinforcing policies
that have facilitated the ‘structural adjustment’ of
the Canadian state in line with the demands of
the ‘new global reality.’”?

CCPA reports that income inequality in Canada is
on the rise, especially in Canada’s largest cities.
The wealthiest Canadians make almost $180,000
more today than they did in 1982 (adjusted for
inflation) while the bottom 90 per cent of Canadi-
ans saw income gains of only $1,700.

All indicators point to a steady rise in precarious
work in Canada. According to Statistics Canada,
across the country, the category of self employed
workers increased by almost 45 per cent between
1989 and 2007 and has continued unabated
since then. A study by McMaster University and
the United Way found that over half the workers in
Toronto and Hamilton are now temporary.

Vulnerable workers engaged in precarious work
are more likely to be women, racialized persons,
immigrants, First Nations or people with disabili-
ties.

There are many reasons for the changing face of
work, of course, including the rise of the “gig,” or
informal economy, and automation. But because
both the Canada-U.S. Free Trade Agreement and
NAFTA no longer allowed Canada to require Ameri-
can companies to establish themselves in Cana-
da in order to sell here, many hundreds of head
offices closed their Canadian branch plants, dev-
astating the manufacturing sector where the jobs
were more secure and well paid.

The loss of jobs in this sector changed the face of
the Canadian work force. As a percentage of our
gross domestic product, manufacturing in Cana-
da has declined from 26 per cent in the 1960s
to under 11 per cent today. Since 2000, Canada
has lost 547,000 manufacturing jobs and real
hourly wages in manufacturing have grown at a
much lower rate than productivity due to down-
ward pressures from low wage countries such as
Mexico and China.?

A similar pattern emerged in the U.S. David Autor,
an economist with MIT, and Robert Atkinson of
the Information Technology and Innovation Foun-
dation, found that between 2000 and 2011, the
U.S. lost 35 per cent of its manufacturing jobs, at
least half directly due to trade.*

NAFTA also contributed to the decline of labour
unions and labour rights in Canada. The National
Union of Public and General Employees (NUPGE)
says that under NAFTA, the capacity of labour
unions to organize and represent the interests
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of workers has noticeably diminished. “In North
America, the overall unionization rate has dropped
steadily: in Canada, declining from roughly 40 per
cent in the early 1980s to 30 per cent by 2012.”
NUPGE says that wage roll-backs, unfavourable
working conditions and back-to-work legislation
have all been encouraged by NAFTA, which gave li-
cense to employers and their allies in government
to enact regressive legislation and demand con-
cessions under the threat that they would move
jobs to Mexico.

All this happened in spite of the fact that the three
governments signed a side agreement on labour
that was supposed to prevent such abuses. The
North American Agreement on Labour Co-opera-
tion committed the countries to “improve working
conditions and living standards” and to promote
a core set of labour rights set out in an annex.
These include the 1998 International Labour Or-
ganization Declaration on Fundamental Principles
and Rights at Work. The governments also set up
a North American Commission for Labour Co-op-
eration to oversee the agreement and handle fol-
low up actions.

But not one of the 36 labour complaints filed with
the Commission even got to the stage of arbitra-
tion. In fact, there was so little commitment to the
process, the secretariat set up to administer the
project - first located in Washington, then moved
to Dallas, Texas - eventually disappeared.

Auto sector hit the hardest

No manufacturing sector has been harder hit
than the auto sector. Aided by the rules of the
Auto Pact, for decades the big three American au-
tomakers had to create jobs in Canada in order
to import their cars without tariffs, and a healthy
autoparts industry was created. NAFTA changed
all that, allowing manufacturers to move their
production without penalty to low wage American
states and to Mexico where the wages were even
lower.

As Unifor President Jerry Dias explains, the result
has been a steady flow of auto plants to Mexico. In
just the last five years, nine of 11 new auto facto-
ries announced in North America went to Mexico.
That country’s 900,000 auto manufacturing jobs
represent 45 per cent of the entire North Ameri-
can industry now, compared to just 125,000
jobs in Canada, or six per cent. Since NAFTA was
signed, employment in Canada at the big three
American automakers has dropped by more than
half - from 52,000 to just 23,000 - and Cana-
da’s trade deficit with Mexico tripled to reach $12
billion.® Overall, reports Canadian economist Jeff
Rubin, Canada has lost more than 45,000 jobs in
the auto sector since 1999.

Rubin reports that a “massive” shift over the last
decade toward low-wage assembly plants in Mex-
ico has left Canada’s largest manufacturing sec-
tor badly lagging in the international competition
for jobs and production and a “once stable trade
surplus in the industry has turned into a large and
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growing deficit, primarily as a result of a growing
trade imbalance with Mexico.” Rubin adds that
output in this sector will continue to decline sig-
nificantly over the next decade unless the situa-
tion is addressed.®

The story is repeated for the Canadian-owned au-
toparts industry. In an attempt to show American
politicians how integrated the North American
sector now is, Canadian companies boast that
they now employ more workers in the U.S. and
Mexico than in Canada! Canadian autoparts mak-
ers employ about 71,000 people in Canada, but
86,000 south of our border at 150 plants in the
U.S. and 120 in Mexico.”

Shockingly, the Automotive Manufacturers Asso-
ciation of Canada seems to feel that this shift in
jobs away from Canada is an argument in favour
of NAFTA and the Trudeau government is furiously
lobbying in the U.S. to save the deal armed with
these numbers.

NAFTA promotes competition and inequality
among workers and women

Unifor is clear that we must not vilify Mexican
workers for “stealing” North American jobs as
President Trump has done. This story is one of
sheer corporate greed with carmakers happy to
exploit workers wherever they are allowed to. The
average hourly wages for Mexican assembly au-
toworkers is just $5.50 USD and $2.45 USD for
autoparts workers, one-eighth the wages paid
to American or Canadian autoworkers. At these
rates, most Mexican workers can barely put food
on the table for their families, far less buy one of
the cars they make.

Unifor notes that since NAFTA was signed, Mexi-
can poverty and wages have remained stagnant,
purchasing power has declined, human rights
abuses have intensified and the dominance of
pro-management unions continue to obstruct le-
gitimate organizing activity for Mexican workers.

And the burden falls unevenly on women workers.
More than one million Mexicans workers - mostly
women employed in low-wage “maquiladora” fac-
tories along Mexico’s northern border - suffer ad-
ditional discrimination. Maquiladora employment
exploded in the first five years after NAFTA was
signed, notes Human Rights Watch. It reported:
“Major U.S.-based and other corporations rou-
tinely subject prospective female employees to
mandatory urine testing, invasive questions about
their contraceptive use, menses schedule or sex-
ual habits in order to screen out pregnant women
and deny them jobs.*

As Council of Canadians Political Director Brent
Patterson points out, their lives are very different
than the lives of women who attended the bina-
tional Roundtable for North American Women
Executives set up by Justin Trudeau and Ivanka
Trump, seemingly to promote women’s equality
and cross-border business. It is traditional in all
these trade agreements to get the buy-in of privi-
leged women by setting up “dialogues” among
business women in the partner countries.

NAFTA has impeded environmental
protection

When NAFTA was signed, under pressure from en-
vironmental groups who were deeply concerned
about how the deal could be used by big business
to undermine standards in each country, the three
governments signed a NAFTA side agreement
called the North American Agreement on Environ-
mental Cooperation. In it, they pledged to provide
high levels of environmental protection and, to
monitor and advise them, they also established
the Commission for Environmental Cooperation
(CEC). Two measures were set up to give the CEC
some teeth: the ability of citizens to seek an inves-
tigation into allegations that one of the countries
has failed to enforce its environmental laws, and
the right of each nation to launch a dispute reso-
lution process that could lead to sanctions.
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While the intentions of the commissioners have
not been brought into question, there has been
a lot of concern expressed about the inability
of the CEC to influence governments or prevent
them from lowering standards in order to be more
competitive. Many point to the fact that the CEC
is a side agreement and not included in the body
of NAFTA where the real rules are contained. An
investigation of a CEC complaint is only undertak-
en if two of the three member nations approve it
and the commission has no enforcement power
even if its own findings suggest a violation of a
country’s environmental laws. And the power it
does appear to confer - the state-to-state dispute
mechanism - has never been used even though
each country has lowered its environmental regu-
lations in a host of areas.

In a report providing a 20-year assessment of
NAFTA's environmental impacts, a number of
North American organizations, including the Mexi-
can network of social and environmental justice
groups the Red Mexicana de Accion Frente al Libre
Comercio (a network of social and environmental
justice groups), the Institute for Policy Studies in
the U.S., and the Canadian and U.S. Sierra Clubs,
sounded an alarm. In all three countries, NAFTA
facilitated the expansion of large-scale, export-
oriented farming that relies heavily on fossil fuels,
pesticides and genetically modified organisms
(GMOs). Commaodity exports from Canada to the
U.S. exploded in those years, fuelling the high de-
gree of consolidation in the water-intensive meat
and grain sectors. The increase in U.S. GM corn
exports added large amounts nitrogen, phospho-
rus and other chemicals into U.S. waterways as
well.

In Mexico, NAFTA contributed to deforestation and
higher levels of water pollution and nitrogen run-
off. Groundwater levels in some parts of northern
Mexico where the free trade zones are so preva-
lent declined by as much as 50 per cent, and the
trade deal spurred a boom in environmentally de-
structive mining, the groups said.

The evidence documented in the report demon-
strates that NAFTA reduced the ability of govern-
ments to respond to environmental issues while
it empowered transnational corporations to chal-
lenge environmental rules. “These are not unfor-
tunate side effects, but the inevitable result of
a model of trade that is designed to protect the
interests of corporations instead of the interests
of communities and the environment,” the report
noted.®

In a 2013 letter to the CEC, the West Coast Envi-
ronmental Law Association said that the Harper
government weakened existing environmental
regulations so much that Canada was now in vio-
lation of its promise to maintain high standards.
Instead, said the group, the government had ex-
posed the environment to undue risk in order to
be competitive with the U.S. and Mexico. The en-
vironmental watchdog pointed to the gutting of
the Kyoto Accord, the Fisheries Act, the Navigable
Waters Protection Act, the National Energy Board
Act and the Canadian Environmental Assessment
Act. It said Canada was clearly violating the envi-
ronmental side agreement by stripping down its
environmental laws to provide a NAFTA advantage
to Canadian industries®

In fact, using access to information laws, Green-
peace obtained a December 2012 letter to the
Harper government from the oil and gas industry
through a lobby group called the Energy Frame-
work Initiative that named most of these regula-
tions as impediments to the competitiveness of
their industry. Within the year, all of the water-
protection laws they named had been gutted and
none have been re-instated by the Trudeau gov-
ernment.

More recently, the CEC has demanded that the
Trudeau government explain what it is doing
to stop tar sands (oilsands) tailings ponds from
leaking millions of litres of toxins every day into
Alberta waterways. Several North American envi-
ronmental groups had laid the complaint in June
2017 and the Trudeau government’s response
is pending. However, it is highly unlikely that the
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same government that supports the building of a
raft of new oil pipelines that will ensure the ex-
pansion of the tar sands will be able to seriously
deal with this challenge from this well meaning,
but largely impotent commission.

NAFTA gives American corporations the
right to challenge Canadian environmental
laws

NAFTA was the first of these modern trade agree-
ments to include the right of corporations to sue
the government of another country for perceived
violations. Before NAFTA, if a company or industry
sector in one country had a concern about their
treatment in another country, it had to get their
own government to lay a complaint, or go to a do-
mestic court of that country.

(In NAFTA, this state-to-state dispute mechanism
is Chapter 19 and much hated by the Trump ad-
ministration as it is through Chapter 19 that the
U.S. consistently loses the dispute over softwood
lumber.)

Investor-State Dispute Settlement (ISDS) provi-
sions grant private investors from one country the
right to sue the government of another country if
it introduces new laws, regulations or practices, or
interprets current ones - be they environmental,
health or human rights - in a way that might cause
the foreign investor (often a transnational corpora-
tion) to lose money. ISDS gives foreign investors a
legal process outside a country’s own courts, one
that is closed to its domestic companies. So from
the start, the process favours foreign investors.

ISDS has become powerful tool to curtail the right
of governments around the world to maintain rules
and regulations to protect the environment or con-
trol their own resources. There are now more than
3,500 bilateral investment agreements between
countries that give corporations the right to sue
governments and corporations have used them
over 800 times to challenge government regula-
tions such as phasing out nuclear power, taking

back control of oil and water resources, or curb-
ing the expansion of a foreign mining company’s
operations.

The ISDS clause in NAFTA is Chapter 11 and North
American companies have invoked it 84 times.
When a complaint is laid, instead of it going to a
court, it goes to a three-person panel whose mem-
bers usually consist of highly paid trade lawyers,
one chosen by each of the two countries in the dis-
pute, and the third is chosen by the company.

As documented by the Canadian Centre for Policy
Alternatives, Canada has been sued 39 times,
more than Mexico or the U.S., the latter never hav-
ing lost a case yet. Canada has paid out more than
$215 million in compensation to American corpo-
rations, has spent more than $65 million defend-
ing itself, and is currently facing another $2.6 bil-
lion in challenges. Almost two-thirds of the claims
against Canada have targeted our environmental
regulations or resource management policies.

These claims include:

* Canada lost a challenge by Ethyl Corporation
when the Canadian government banned the
cross border trade in MMT, a gasoline additive
made by the company that then Prime Minister
Jean Chrétien called a “dangerous neurotoxin.”
Canada reversed the ban and paid the compa-
ny $13 million in compensation.

* American giant Bilcon won its recent NAFTA
challenge and is now seeking $300 million in
damages after an environmental panel pulled
the plug on a quarry it was set to excavate in the
delicate ecosystem of Digby Neck, Nova Scotia.

* AbitibiBowater (now Resolute Forest Products)
declared bankruptcy and left its pulp and pa-
permill operation in Newfoundland, abandoning
workers and their pensions. It then sued under
NAFTA for the “water rights” it left behind and
the Harper government paid the company $131
million in compensation.

* Canada paid more than $8 million to U.S. waste
disposal company S.D. Myers for our ban on the
export of toxic PCB waste.
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* Quebec was forced to back off its claim that

2,4-D, a pesticide that harms groundwater,
posed an “unacceptable risk to human health”
when faced with a $2 million NAFTA Chapter 11
challenge from American chemical giant Dow
AgroScience.

* In 2013, Lone Pine, a Canadian energy com-
pany, sued Canada through its American sub-
sidiary for $250 million because Quebec in-
troduced a temporary moratorium on fracking
exploration under the ecologically fragile St
Lawrence River.

NAFTA proponents claim these costs are small
compared to the large amounts of American in-
vestments NAFTA brought to Canada, but there is
no evidence that this investment would not have
taken place in the absence of this trade deal. Most
tariffs were gone by the 1980s and the creation of
continental supply chains was underway without
one.

The biggest concern over Chapter 11 in NAFTA is
that it creates a “chill effect” to prevent govern-
ments from enacting environmental legislation.
If the Trudeau government does, in fact, keep its
promise to re-instate the Fisheries Act and the
Navigable Waters Protection Act, it could face stiff
challenges from the American energy companies
that targeted these laws in the first place.

NAFTA'’s energy provisions hinder our
climate commitments

A very contentious issue for Canadians in both the
Canada-U.S. Free Trade Agreement and NAFTA
was the energy section of the deals where Cana-
da ceded control of its oil and gas. In the 1980s
(before the U.S. became energy self sufficient
from fracking), there was much talk in U.S. po-
litical circles of the need to harness Canada’s oil
and gas reserves. A 1985 Congressional report
called Canada’s regulatory control over its natural
gas, which included a 25-year reserve for Cana-
dian use before allowing exports, a “direct restric-
tion of American rights to Canadian gas.” Edward
Ney, then U.S. Ambassador to Canada, said that
Canada’s energy reserves were the prime motiva-
tion for the Canada-U.S. Free Trade Agreement.

In pre-deal legislative changes, the Mulroney gov-
ernment of the time deregulated oil and gas ex-
ports, dismantled most restrictions on American
foreign investment in Canada’s energy industry,
exempted Canadian government subsidies for
oil and gas exploration from trade challenges,
stripped the National Energy Board of its “vital-
supply safeguard,” abandoned the all-Canadian
gas distribution system, banned export taxes
and the ability to charge a higher price for energy
bound for the U.S.

Most important, the trade agreements imposed a
system of “proportional sharing” that obliges Can-
ada to make available to the U.S. the same share
of its oil, natural gas and electricity as it has in
the previous three years. Currently, this accounts
for over 50 per cent of our natural gas output and
about 75 per cent of our oil production.
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Alberta political economist Gordon Laxer reminds
us that Mexico refused to sign a similar clause
when it entered NAFTA, and says that no other
industrial country has signed away to another
country first access to its energy resources. Under
NAFTA rules, Canadian exports of oil and natural
gas can rise or fall through “market” changes -
especially decisions made by the big energy com-
panies - but the Canadian government cannot, as
a matter of policy, reduce carbon-energy exports
to cut greenhouse gases or redirect domestic oil
to displace oil imports to Eastern Canada as it did
during the oil-supply shortages of the 1970s.

Laxer says that because Alberta’s tar sands are
one of the most costly major sources of oil in the
world, oil corporations may abruptly divest from
them (as some have already done in the price
downturn), leaving energy workers and their com-
munities to fend for themselves. But under NAF-
TA's proportionality rule, it is very difficult for the
federal or Alberta governments to plan an orderly
phase-out of the tar sands to achieve our climate
commitments and to phase-in low-carbon alterna-
tives by employing and retraining workers.

While the proportionality clause has not yet had
to be invoked to date, Laxer notes that its very ex-
istence in NAFTA deters Canadian governments
from winding down carbon exports and slowing
the growth of the tar sands - the site of the larg-
est amount of greenhouse gas emissions in Can-
ada.r°

NAFTA puts our water at risk

In the annex that names which goods are to be
subject to NAFTA, water, “including natural or ar-
tificial mineral waters, and aerated water not con-
taining added sugar or other sweetening matter;
ice and snow” is listed as a tradable good. Water
is also listed as a tradable good in all subsequent
trade agreements. Because NAFTA says that, "No
party may adopt or maintain any prohibition or
restriction on the exportation or sale for export
of any good destined for the territory of another
party,” and the fact that water is defined as a trad-
able good, means that Canada’s water is subject,
like other listed “goods,” to the NAFTA ban on pro-
hibiting exports.

Including water in NAFTA and the Canada-U.S.
Free Trade Agreement that preceded it was the
subject of huge controversy at the time. NAFTA
proponents accused opponents of fear-monger-
ing, saying that nothing in the agreement could
force Canada to start exporting its water since
water in its “natural state” - in rivers and lakes -
is not a good. This is true. Nothing in NAFTA can
force Canada to start exporting water, but NAFTA
did dramatically curtail the ability of the federal
government to stop a province from allowing the
commercial export of water. In such a case, water
would indeed be considered a tradable good sub-
ject to all the rules limiting government interfer-
ence in this “commercial exchange.”
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After a number of attempts to export Canadian
water to the U.S. were shut down by vociferous
public opposition, in 2014, the Harper govern-
ment adopted the Transboundary Waters Protec-
tion Act that amended an earlier legislative at-
tempt to curtail water exports by preventing water
situated inside a province or territory from being
diverted to a transboundary waterway for export.

While some experts are satisfied that this law
would allow the federal government to veto a pro-
vincial water export project, others disagree, say-
ing that because of the constitutional division of
authority over water, both the federal and provin-
cial governments can lay claim to such decisions
and a province might very well go ahead and sell
its water to the thirsty neighbour to the south. If
this happens, the full authority of NAFTA kicks in.
If a province were to open the door to commercial
water exports, under NAFTA, the U.S. could chal-
lenge a federal ban. As well. a similar proportion-
ality clause to the one that now exists for energy
would apply to our water. Once the tap is turned
on, it would be very hard to turn it off.

Itis hard to know who is right on this question, but
the one way to be sure is to remove all references
to water as a tradable good in NAFTA and every
other trade agreement.

Water is also included as a “service” in NAFTA,
putting public water services in jeopardy. As with
water exports, NAFTA cannot force a municipality
to privatize its water services as public services
were exempt from the deal. However, if a munici-
pality decides to go with a private company for
its water delivery or water treatment services, it
cannot easily go back to a public system under
NAFTA. Like other trade agreements, NAFTA con-
tains a “standstill” provision that basically locks
in privatization once tried. And if the private wa-
ter utility that obtained the contract is located, or
has a subsidiary in another NAFTA country, it can
sue Canada for financial compensation if the mu-
nicipality adopts a policy in favour of public water
services.

Water is also an “investment” in NAFTA and
as such is subject to the ISDS provisions of the
deal. A number of the investment challenges not-
ed earlier in this report had to do with attempts to
protect water. The AbitibiBowater example is par-
ticularly disturbing because it allowed a foreign-
based company to claim actual ownership of the
water it was using in its operations. This “right”
to claim ownership of Canada’s water resources
could arguably be extended to any American com-
pany - energy, agriculture, mining or pulp and
paper - that needs to use water in its Canadian
operations.

As well, if any level of government moves to ban
or restrict groundwater takings, it could run afoul
of NAFTA. The Wynne government has been un-
der pressure to curtail the Nestlé bottled water
operations in Elora, Ontario. In 2016, then Ontar-
io Minister Glen Murray gave an interview to the
CBC in which he admitted that trade agreements
such as NAFTA limit what his government can do
to deal with the situation. “One of the things that
shocked me in the last several months since the
premier directed me and my ministry to take this
challenge on was exactly how much internation-
al trade rules - NAFTA and WTO rules - apply to
this. So there are real restrictions. Some of them,
| have to say, are somewhat concerning over what
a province and what a national government can
do on water.”
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What the U.S. wants in a new NAFTA

U.S. President Donald Trump makes no bones
about his unhappiness with NAFTA and his belief
that the U.S. got the short end of the stick in the
deal. In particular, he cites his country’s trade def-
icit with both Mexico and Canada and the hollow-
ing out of large parts of America’s manufacturing
sector and the consequent loss of jobs as proof
that NAFTA is no friend of the U.S. True to his elec-
tion promises, President Trump re-opened talks
on the deal. In the months leading up to the first
round of talks, his administration clearly stated
its major beefs. The following are the major areas
that affect Canada:

* The elimination of Chapter 19, the state-to-
state dispute settlement provision. While each
of the three countries retained the right to im-
pose countervailing duties and anti-dumping
measures, Chapter 19 allowed a country to
have the penalties reviewed by a panel com-
posed of members from the two countries in-
volved in the dispute, rather than go to a court
in their own country, The U.S. lumber lobby ar-
gues that Chapter 19 has robbed it of its right
to an impartial judicial hearing in the U.S. in its
ongoing dispute with Canada’s lumber indus-
try. In recent documents, the U.S. has suggest-
ed it might accept a “voluntary” state-to-state
dispute system.

* A sunset clause in which the countries would
have to reapprove the deal every five years. This
clause would make the deal, which is superior
to our own democratic parliaments, more ac-
countable to them. National director Ken Neu-
mann said the threat of termination would ‘add
some accountability’ for politicians making the
kinds of promises the original NAFTA has not
fulfilled.

* An end to non-tariff barriers in agriculture. As
Andy Blatchford of Canadian Press explains,
Canada’s supply management system limits
the amount of dairy that can be imported into
Canada before tariffs are imposed and this

has long been a trade irritant. But the U.S. has
already targeted Canada’s pricing policies on
newly invented milk protein ingredients, called
diafiltered milk. This ultrafiltered milk used to
make cheese, yogurt and other dairy products,
is not covered by tariffs. In essence, the U.S.
found a way to bypass the supply management
system by bringing in this new product tarriff-
free. It then dumped diafiltered milk in Canada.
As a result, Canadians lowered the price of
their own diafiltered milk. The U.S. is contest-
ing that pricing decision.*

* Duty free cross-border shopping. The U.S. wants
to be able to export more goods to Canada duty
free. Canada’s limit is currently anything over
$20, and was set before the influx of on-line
shopping. The U.S. wants Canada to match its
threshold of $800, but Canadian retailers and
many politicians argue that this would encour-
age Canadians to do all their shopping on line
from American retailers, ending in job and in-
dustry losses here.

* Reversal of the U.S. trade deficit, particularly
in autos. The U.S. has said it may seek a border
adjustment tax on foreign imports from Canada
and Mexico, increased duties on imports such
as cars unless they contain a higher level of
U.S. content, and the right to implement “Buy
American” policies, all in the name of reducing
the trade deficit, returning jobs to the U.S. and
favouring American-made products.

American demands that automative rules of origin
must be renegotiated to benefit the US are likely a
deal breaker to the Trump administration. At the
time of writing, the U.S. proposed North American
content raised from 62.5 per cent to 85 per cent,
and created a new requirement of 50 per cent
American content But as Unifor president Jerry
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Dias says, insisting on more American content in
North American cars while continuing to allow an
open door policy for auto imports from Asia and
Europe will not solve the American trade deficit
problem. “Strengthened rules of origin without
any reason to meet them will be simply side-
stepped, only encouraging more imports. It's like
patching a hole in the tub, but leaving the drain
open.” As well, since tariffs are low, Dias noted
that companies would be better off ignoring the
50 per cent American content rules and paying
the 2.5 per cent tariff.

On July 17, 2017, the Office of the U.S. Trade Rep-
resentative (USTR) published its first official state-
ment of objectives, which gave a more detailed
picture of American demands. Canadians should
be worried about what it contains. While underlin-
ing the above objectives, the statement goes far
beyond them.*?

“The new NAFTA must continue to break down
barriers to American exports,” it states. "This
includes the elimination of unfair subsidies,
market-distorting practices by state-owned enter-
prises, and burdensome restrictions on intellec-
tual property.” The U.S. wants to reduce or elimi-
nate barriers to U.S. investments in “all sectors,”
which could include those formerly exempted. It
declares its intention to challenge “non-tariff bar-
riers to trade” and “reduce burdens associated
with unnecessary differences in regulation.” This
is trade-speak for challenging higher government
standards and regulations.

The USTR wants NAFTA countries to move toward
regulatory cooperation by setting up a public con-
sultation process, allowing “other stakeholders
in other countries” (i.e, American corporations),
to provide comment and require authorities to
address “significant issues” on what are called
technical barriers to trade - measures countries
use to regulate markets and protect their citizens
and natural resources. Any new regulation in Can-
ada would have to be vetted and approved by the
American industry that might be affected.

The U.S. is very clear that it wants to open up
trade in services. It wants: “Secure commitments
from NAFTA countries to provide fair and open
conditions for services trade, including rules that
apply to all services sectors.” It would prohibit:
discrimination against foreign services suppliers
in Canada; restrictions on the number of services
suppliers that can compete here; and the require-
ment that cross-border services suppliers first es-
tablish a local presence in Canada.

Disturbingly, the USTR calls for the “narrowest
possible exceptions with the least possible impact
on U.S. firms” in the trade in services.

In particular, the U.S. targets telecommunica-
tions, financial services, the digital trade in goods
and services and cross-border data flows, which
would affect Canadian privacy laws and our poli-
cies regarding banks and financial institutions.
Canadian state-owned and controlled enterpris-
es, including Crown corporations, must not cause
harm to the domestic interests of the American in-
dustry in question, says the USTR. American firms
must also have new opportunities to sell Ameri-
can products into Canada and Mexico through
new access to the procurement contracts.

Importantly, U.S. services proposals resemble
those in both the Trans-Pacific Partnership (TPP)
and the Trade in Services Agreement promoted by
the big global services companies in health care,
education, finance and water.

The Canadian Centre for Policy Alternatives says
that the USTR statement of objectives proves that
rather than abandoning the hated TPP, President
Trump is actually picking out his favourite parts of
it to be included in NAFTA 2.0. One American criti-
cism of the TPP was that it did not go far enough
to protect American intellectual property rights in
the areas of biologics (drugs made from biologi-
cal, not chemical sources) and cross-border data
flows - these issues are being raised in the NAFTA
renegotiations.

In fact, the Canadian Press has reported that
the U.S. is proposing a 12-year-patent protec-
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tion for cutting edge biologics medicines. This is
significantly higher than the current protections
in Canada and would drive up prices. Canadian
and American health care professors Steve Mor-
gan and Ruth Lopert warn: “In its efforts to repeal
Obamacare, the current U.S. administration is
willing to drive up health care costs while allowing
tens of millions of Americans to lose their health
insurance. If it’s willing to do that to its own citi-
zens, the administration will likely also attempt to
coerce Canada to do the same to Canadians by
way of NAFTA provisions that would prevent imple-
mentation of an equitable and sustainable univer-
sal pharmacare system.”3

As well, while wanting to beef up its “Buy Ameri-
can” policies, the U.S. is seeking increased access
to Mexican and Canadian procurement markets,
especially for construction and infrastructure
projects, often now used to create jobs at home.
However it is proposing to cut access to its own
markets so that the total value of contracts that
Canadian and Mexicans could access would not
exceed the total value that U.S. firms could win in
Canada and Mexico. This would essentially elimi-
nate the procurement advantage to American
contracts that NAFTA gave to Canada and Mexico.
The Globe and Mail quoted one Canadian insider
as describing the U.S. demands as the “worst pro-
posal in any trade agreement ever presented.”

On the contentious issue of Chapter 11, which ad-
ministers the ISDS rules, the USTR statement is
silent, except to say that while it wants to secure
rights consistent with U.S. legal principles and
practices for U.S. investors in Canada and Mexi-
co, the U.S. wants to ensure that “NAFTA country
investors in the United States are not accorded
greater substantive rights than domestic inves-
tors.” This once again displays special treatment
for American companies. About one month after
this USTR statement was published, Fox Business
News reported that U.S. trade officials were put-
ting together a proposal to let the U.S. withdraw
from Chapter 11 and replace the current system
with an “opt-in” system, allowing the U.S. to use
its own courts in a dispute when it chooses. Presi-

dent Trump is under huge pressure from his own
business community not to weaken Chapter 11.

On energy, the USTR wants to strengthen invest-
ment and market access benefiting “North Ameri-
can energy security” while promoting “energy
market-opening reforms.” The Trump administra-
tion, like the Canadian and Mexican governments,
appears to be in favour of having Mexico cement
its recent liberalization and privatization mea-
sures in its energy sector by signing a proportion-
ality clause in NAFTA 2.0 similar to what Canada
signed the first time around and that Mexico did
not.

This suits the North American energy industry
very well. As the Trump government eases up en-
vironmental laws and opens up drilling in national
parks, Bloomberg News reports that oil industry
leaders are “desperate” to preserve a deal that
drove a North American oil and gas renaissance.
They want to lock Mexico’s energy deregulation
“reforms” into NAFTA and they see the deal as
a way to harmonize regulatory standards across
the continent and establish more “predictability”
surrounding the approval of pipelines. They are
also aggressively lobbying to keep - and even
strengthen - Chapter 11 as it gives them added
clout in challenging what they see as unfair gov-
ernment restrictions on their business.*

The statement also contains a section on labour
and environmental rights similar to ones that
have been added to other recent trade agree-
ments such as the TPP.

On labour, the USTR proposes that NAFTA coun-
tries would adopt and maintain in their laws and
practices the internationally recognized core la-
bour standards of the International Labour Orga-
nization. They would have laws governing accept-
able conditions of work with respect to minimum
wage, hours of work and occupational health and
safety. They would not be able to break their own
labour laws in order to be competitive, and they
would set a means for stakeholder participation
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and provide access to fair, equitable and trans-
parent administrative and judicial proceedings.

On the environment, the USTR would stop mem-
ber countries from bending their own environmen-
tal rules in order to be competitive, establish rules
to ensure they “do not fail” to enforce their own
environmental laws, and guarantee a means for
other stakeholder participation, including access
to judicial proceedings for enforcement of envi-
ronmental laws. It calls for the protection of fish-
eries and marine species and the conservation of
flora and fauna and ecosystems.

The USTR calls for ensuring these core environ-
mental and labour rights by setting up the “same”
dispute settlement mechanism that applies to
other enforceable obligations of the agreement. It
is supposedly referring to the state-to-state rules
of Chapter 19 and the investor-to-state rules of
Chapter 11.

What Canada wants in a new NAFTA

That is perhaps a misleading title as the Trudeau
government never wanted to re-open the deal in
the first place. As such, Canada has been playing
a defensive game, trying to figure out how serious
President Trump’s threats are to tear NAFTA up
entirely.

Minister Freeland has promoted a new chapter
on labour standards that would bring the Inter-
national Labour Organization’s (ILO) core labour
rights into the body of the agreement. She has
also put the issue of American “right-to-work”
laws on the table, much to the unhappiness of

American negotiators. At the urging of Canadian
unions such as Unifor, Canada wants the U.S. to
pass a federal law stopping state governments
from enacting right-to-work laws that have been
used to gut unions in a number of states. Canada
believes that lower labour standards in the U.S.
and Mexico have given those countries an unfair
trade advantage.

Minister Freeland is promoting a similar chapter
on environmental standards to stop any of the
countries from weakening their regulations in or-
der to be competitive. Her call for such measures
were undermined, however, by the announce-
ment of the membership of a new NAFTA advisory
council that was set up in early September to ad-
vise Environment Minister Catherine McKenna
on how to protect the environment in these talks.
While there are no labour or environmental orga-
nizations represented on the council, it is full of
private sector interests. These include a former
president of Shell Canada, a former president
of logging giant Weyerhaeuser Canada, a former
president of an insurance company, and a num-
ber of pro-energy and pro-privatization politicians
and lawyers. The National Union of Public and
General Employees (NUPGE) has written a formal
complaint to the minister stating its concern that
there appears to be a clear ideological bias in fa-
vour of the resource sector and privatization on
this important advisory council.*®

It is likely that the references to labour and envi-
ronmental standards will resemble those already
laid out by the USTR as both countries had previ-
ously adopted them in the TPP.

While at first blush these provisions appear to be
a vast improvement over the side deals of NAFTA
1.0, analysts are giving a strong note of caution.
In a 2016 report for the Canadian Centre for Pol-
icy Alternatives, political scientist Laura Macdon-
ald and Canadian Labour Congress economist
Angela MacEwen note that pressure from the
labour movement around the world has forced
governments to include labour rights inside the
bodies of most trade deals since NAFTA. The la-
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bour provisions being promoted by the American
government in the NAFTA negotiations are based
on those agreed to in the TPP and are flawed.

While it is no doubt better to have the core labour
and environmental rights written into the body of
the text, such provisions have not yet worked in
other trade agreements where they have been
included. “Like the NAFTA side accord,” write the
authors, “these agreements remain largely inef-
fective for addressing labour rights violations
and they fail to counteract the negative impacts
on working people of other, stronger provisions
in contemporary trade agreements. As the ILO
pointed out recently, ‘no complaint has given rise
to a decision of a dispute settlement body or even
led to sanctions.”” The burden of proof of a labour
wrongdoing is very high; a petitioner needs to
prove that the labour violation had an impact on
the trade between the two nations - something
that is almost impossible to verify.

Macdonald and MacEwen cite many other prob-
lems with these seemingly progressive provisions,
but point out that their inconsistency with other
aspects of trade agreements such as the TPP and
NAFTA is the big sticking point. The clauses on
market liberalization and protection of corporate
investors alone put workers at risk. They point out
that similar worker-protection provisions in the
Canada-Colombia trade agreement have not had
any impact on the widespread violations of labour
rights, or the large number of murders of activists
in Colombia.*®

At the risk of sounding cynical, there is perhaps
another less altruistic reason for Canada and the
U.S. to be including stronger labour and environ-
mental standards in NAFTA 2.0. Because the is-
sue of American job loss was so front and centre
in President Trump’s decision to start this renego-
tiation process in the first place, it doesn’t take a
lot of imagination to think that promoting higher
labour standards and rising wages for Mexican
workers would benefit the American (and Cana-
dian) auto industry by bringing some of the auto
plants back to the U.S. and Canada. Mexico has

strong labour standards written into its Constitu-
tion; these new rules could be used to challenge
the way in which Mexico regularly allows its own
laws to be broken.

As well, it is hard to think that Donald Trump, who
put a climate denier in charge of the Environmen-
tal Protection Agency and has slashed funding
to Great Lakes restoration, would be sincere in
placing strong environmental safeguards into the
renegotiated deal. Mexico has quite strong envi-
ronmental laws but regularly allows foreign corpo-
rations to violate them. The chapter on the envi-
ronment could be used to hold Mexico to account
for this discrepancy, thereby weakening its “com-
petitive” advantage of allowing its environmental
rules to be broken.

Minster Freeland has also said she wants a chap-
ter on gender rights, which will likely be modelled
on the one Canada signed in its free trade agree-
ment with Chile. In that pact, the countries agreed
that working to include women and girls is key to
improving long term economic development, but
it is aspirational and non-binding.

She is also attempting to include a chapter on
Indigenous rights that was drafted by a pro-trade
group called the International Inter-Tribal Trade
and Investment Organization. The group wants
NAFTA to support Indigenous economic develop-
ment and allow for free passage and duty-free
trade across borders for Indigenous peoples for
purposes of trade and commerce. This chapter is
likely to cause some conflict between those First
Nations who have been victims of big, extractive
corporations asserting their rights through NAFTA
and other trade agreements, and those who be-
lieve that putting a chapter on Indigenous rights in
NAFTA will improve their economic opportunities.

Canada also wants to expand procurement pro-
tections in order to counter ongoing “Buy Ameri-
can” practices in many U.S. states, especially
for construction projects at the local level. But
Canada should be wary of this demand. Not only
is President Trump not likely to ever give up his
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“America First” practices, no matter what a trade
agreement says, Canada may, in return, have to
open up its own provincial and local procurement
practices to American corporate competition.

Canada has promised to protect the cultural ex-
emption that exists in the Canada-U.S. Free Trade
Agreement and in NAFTA 1.0, but it is likely a bar-
gaining chip. The U.S. has identified this exemp-
tion as an irritant in its annual report on inter-
national barriers to free trade. As ACTRA advisor
and culture policy expert Garry Neil explains, the
exemption has served Canada well over the past
30 years. However, Canada weakened its posi-
tion on culture in the TPP, exchanging an “exemp-
tion” for a less effective “reservation.” This really
served only as a declaration of intent rather than
an agreement between the parties. If the U.S.
uses the TPP as the model for the culture chapter
in the NAFTA negotiation as it has in other areas,
there is great cause to be concerned. Neil says
that all sectors of culture, including audiovisual
services, broadcasting, publishing, music and vi-
sual and performing arts are at risk.

Minister Freeland has similarly vowed to protect
Canada’s supply management system for the
dairy and poultry industries that President Trump
has called “another typical one-sided deal against
the United States.” The National Farmers Union
has said that NAFTA was detrimental to Canadian
farmers. Farm costs have gone up, commodity
prices have dropped, the share of our domestic
market is shrinking, and one in five family farms
have disappeared. It says that dismantling the
supply management system that is left would
only put Canadian dairy and poultry farmers in the
same situation as their American counterparts,
who suffer from over-production and corporate
control of their industry.*

On energy, the Trudeau government is disappoint-
edly supportive of maintaining the proportional
sharing provision of the energy chapter. Environ-
mental groups hoped that the government would
use the renegotiation process as an opportunity
to right this wrong and regain sovereign control of

this vital resource. Further, the Canadian Cham-
ber of Commerce and the Canadian Association
of Petroleum Producers are joining energy-friend-
ly Republicans in attempting to remove the presi-
dential permitting process for cross-border pipe-
lines and hydroelectric transmission lines, taking
the authority out of the hands of the State Depart-
ment and giving it to the pro-energy industry Fed-
eral Energy Regulatory Commission. The Cana-
dian groups want to change the rules of origin in
the NAFTA talks so that any form of energy carried
by train, pipeline or truck within North American is
considered to be NAFTA in origin and not subject
to national rules.*®

The Trudeau government is adamant it will keep
Chapter 19, the state-to-state dispute system that
regulates anti-dumping and countervailing issues
that President Trump wants to Kill. Minister Free-
land says this is a deal-breaker, but that may be
posturing. Losing Chapter 19 would put Canada
at the mercy of a protectionist Trump White House
and an aggressive U.S. industry lobby in many
sectors.

As for the highly contentious Chapter 11, the
Trudeau government has taken what the Wash-
ington Examiner calls a “hard no” to any attempt
by the Trump administration to make it voluntary.
A source in the Canadian government is quoted as
saying that weakening ISDS provisions is some-
thing Canada will not accept, and any such pro-
posal would nullify the entire dispute resolution
system. The fact that the government supports
Chapter 11 after Canada has been so glaringly on
the receiving end of so many terrible challenges
is evidence that Prime Minister Trudeau and Min-
ister Freeland are listening to the lobbying of big
business in Canada and not to the voices of the
many labour, justice and environmental groups
who strongly oppose the measure.

A final note of caution on this issue. If the U.S.
opts out of Chapter 11, but Canada and Mexico
stay in, the two countries will be at the mercy of
American corporations and a protectionist White
House with no reciprocating rights.
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What Canada should be asking for in a new
NAFTA

It is very difficult for most Canadians to judge the
merits of the various proposals being put forward
for the NAFTA renegotiation, especially since so
much of the talks are taking place behind closed
doors. We can, however, start by recognizing that
the current NAFTA has not been good for workers,
for people and families, or the environment. It has
increased the wealth and power of a privileged
few and of many large corporations and it has en-
dangered the natural world of all three countries.
As such, is not the right model of trade going for-
ward.

Canadians must make the following demands of
its government:

1 Remove Chapter 11.

Chapter 11 has been used a corporate char-
ter of rights and has no place in a future North
American trade agreement. Minister Freeland
has stated her wish to “improve” the ISDS pro-
vision of NAFTA by mirroring the one contained
in the Canada-European Comprehensive Eco-
nomic and Trade Agreement (CETA) which set
up an investment court system to hear investor
disputes. However, a report by European and
Canadian research institutes found that most
of the controversial ISDS challenges launched
under NAFTA would have been allowed to pro-
ceed in the CETA system.?® In any case, setting
up a more formal court that gives foreign in-
vestors rights not accorded to domestic com-
panies is undemocratic and dangerous.

On the other hand, Canada should reject any
attempt to kill Chapter 19 and seek instead
to gain agreement on clear timelines for deci-
sions and enforcement.

2 Put workers and their rights at the heart of
the new agreement.

It appears that the countries may be getting
ready to bring core labour rights into the body
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of the agreement and this is good. However,
if it is just targeted to Mexican violations and
does not deal with bad practices in the U.S.
and Canada such as right-to-work laws and
allowing corporations to get concessions by
threatening to move their production away,
the laws will not lift the rights of all. As well,
and as NUPGE points out, the burden of proof
and scope of the proposal to allow human
and workers’ rights groups to launch disputes
in the USTR proposal are too limited and un-
dermine enforceability as labour complaints
would never get past their requirements that
a violation must be trade related and recur-
ring. The Canadian Labour Congress adds that
an effective labour chapter must contain clear
deadlines requiring authorities to investigate
and adjudicate complaints, while providing for
binding enforcement and meaningful penal-
ties for non-compliance.

It must be clear, however, that even if the lan-
guage on labour rights is greatly improved,
unless other provisions of NAFTA that give
corporate investors their current powers are
drastically curtailed, this chapter will not be
enough to protect workers in the long run. As
Canadian Union of Public Employees Presi-
dent Mark Hancock wrote in a September
2017 letter to Prime Minister Trudeau, “A bad
agreement with good labour rights is still a
bad agreement.”?°

Promote and protect public services

Vibrant public services are very important
to Canadians and must be fully protected in
any new trade agreement. Since the signing
of the first NAFTA, which included exemptions
for a number of public services such as health
care and education, there have been a raft of
agreements such as the TPP and the Trade in
Services Agreement targeting public services.
Not only must the exemption to these servic-
es be crystal clear in the new text, it must be
spelled out that governments have the right to
introduce new public services such as child-
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care and pharmacare, without penalty from ei-
ther other governments or corporations. Can-
ada must resist the American push for longer
patent rights for biologic drugs to keep these
drugs affordable to Canadians.

There must also be strong language to en-
sure that governments can direct public pro-
curement funds to local enterprises. Unifor's
Jerry Dias says that procurement rules are the
“lifeblood” for thousands of workers and their
communities and public funds must be used
to support jobs at home. Governments at all
levels must retain the right to control procure-
ment funds to social ends.

Include strong provisions to protect the
environment and natural resources.

Friends of the Earth U.S. and Canada call the
current USTR proposals to protect the environ-
ment unenforceable and weak. A new NAFTA
must explicitly include a chapter that is com-
prehensive and enforceable through dispute
resolution. It must include an obligation for
the three countries to enforce their domestic
laws, including agriculture, food, chemicals,
and biotechnology. It must also include an
enforceable obligation to adhere to a com-
prehensive list of multilateral agreements, in-
cluding the Paris Climate Accord. As with the
chapter on labour rights, there must be an en-
forceable mechanism through dispute settle-
ment, including those started by civil society
and environmental groups.

Maintain the right to regulate in the public
interest.

The Canadian government is promoting stron-
ger “regulatory cooperation” provisions in a
new NAFTA similar to those found in CETA and
the TPP. Promoted by right wing groups like the
U.S.-based Cato Institute, regulatory coopera-
tion is meant to harmonize regulations in ar-
eas as diverse as GMOs, resource extraction
projects, water protection rules, regulating
toxic mining waste, pesticide residue levels in
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food, and drug approvals. This is a dangerous
development for Canada given its American
partner is set on a deregulation crusade. Reg-
ulatory cooperation gives the major corporate
lobbies of the countries an “in” to challenge
non tariff barriers such as higher food, health
and environmental standards. As shown in a
2016 Council of Canadians report, Canada’s
informal process of regulatory cooperation in
the first NAFTA led to increased market size
and concentration in the chemical industry,
and the concentration of American food con-
glomerates in Canada.? If a chapter on regu-
latory cooperation is indeed included, it must
lead to the adoption of the highest possible
standards and include non-industry groups
from all countries.

Remove the energy chapter and cancel the
energy proportional sharing provision.

A coalition of North American climate groups
reminds us that the climate crisis requires that
governments have a full range of policy and
regulatory options to reduce climate pollution
as quickly as possible. The NAFTA proportion-
ality sharing clause limits Canada’s ability to

restrict climate-polluting fossil fuels, including
tar sands crude. NAFTA's national treatment
rules threaten policy options such as renew-
able portfolio standards, low carbon fuel stan-
dards and other climate-friendly energy regu-
lations perceived as impeding business for
foreign fossil fuel firms. NAFTA's procurement
rules limit governments’ ability to use “green
purchasing” requirements that ensure govern-
ment contracts support renewable energy, en-
ergy efficiency and sustainable goods. Instead
of protecting corporate interests in ongoing
fossil fuel exploitation, trade agreements
should shield public interest policies to ensure
compliance with domestic environmental laws
and important international environmental
agreements.??

24



7 Remove all references to water.

Water in all its forms should be removed from
the annex that lists the tradable goods named
in the current NAFTA. This would end the de-
bate on whether the current federal ban is
sufficient to protect Canada should one of its
provinces start the commercial export of water
as it would remove any potential for a NAFTA
challenge. Removing water as a service would
help protect water as an essential public ser-
vice. Removing it as an investment and can-
celling Chapter 11 would make it much harder
for foreign corporations to fight domestic or
international rules that protect water sources.

Maintain and expand the exemption for
culture.

It is crucial not to give in to U.S. demands to
exchange the protections Canada had in NAF-
TA for the weakened ones of the TPP. For in-
stance, Canada fully conceded a U.S. demand
in the TPP that prevented online broadcasters,
such as Netflix, from ever being subject to Ca-
nadian content rules. Canada must not only
maintain its current cultural exemption, but
strengthen it by updating the definition of cul-
tural industries. This, says ACTRA, can best be
done by putting a focus on the artist and the
creative work that provides the cultural con-
tent produced and distributed by the cultural
industries, rather than on the medium used.
It would also allow the coverage of new forms
of culture not envisaged when NAFTA was first
signed. ACTRA also wants to remove the “not-
withstanding” clause of NAFTA that allowed re-
taliation measures if the U.S. is unhappy with
our use of a cultural exemption.??

Protect Canada’s supply management
system.

The government must keep its promise to re-
tain the protection for dairy and poultry farmers
in order to ensure that Canadians have access
to high quality locally-produced food while sup-
porting small family farms and rural communi-
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ties. “The U.S. cannot solve its dairy crisis by
taking over the Canadian dairy market,” says
Jan Slomp, President of the National Farmers
Union. “We need Canada to stand firm against
any temptation to negotiate away supply man-
agement. Our system ensures farmers are
paid the cost of production, processing plants
are able to run at full capacity and consum-
ers have a reliable, wholesome and affordable
supply of dairy, poultry and eggs - all without
any government subsidies.”?

10 Protect and enhance Indigenous rights.

Lost in most analysis of NAFTA is the impact
it has had on Indigenous peoples in Canada.
More has been studied and written about the
massive displacement of Indigenous people,
small farmers and peasants in Mexico who
lost their land rights in the agreement’s after-
math. While perhaps difficult to pinpoint what
impacts NAFTA itself has had on First Nations
in Canada, they have undoubtedly taken the
brunt of the fall-out from large hydroelectric
and extractive energy, fracking and mining
projects, all of which have been spurred by the
open and unregulated markets of which NAF-
TA has been a centrepiece. A new agreement
must contain a chapter clearly defining First
Nations’ rights based on their now accepted
right to free, prior and informed consent con-
tained in the United Nations Declaration on
the Rights of Indigenous Peoples.
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Conclusion

There is a great deal at stake in these talks and
Canada should be prepared to walk away if a new
agreement does not protect the rights of Cana-
dians and the environment. A study by the Ca-
nadian Centre for Policy Alternatives found that
if NAFTA is terminated and Canadian exporters
were forced to revert to the World Trade Organi-
zation rules and tariff rates, the impact would be
“disruptive, but by no means catastrophic.” Writ-
ten by CCPA senior researcher Scott Sinclair and
labour economist Pierre Laliberté, the report finds
that for 96 per cent of total Canadian exports -
the effective cost of losing the “NAFTA advantage»
- would amount to only 1.5 per cent of the value
of Canadian exports.®

A September 2017 EKOS Research poll commis-
sioned by the Council of Canadians found that
most Canadians say the government should walk
away from NAFTA if it's a “bad deal.” Eighty per
cent agreed that water should not be treated as a
commodity under NAFTA as it is now; 70 per cent
said measures requiring Canada to maintain en-
ergy export quotas to the U.S. should be removed;
and 63 per cent agreed that Chapter 11 should
be removed from the deal.?®

Whether it is called NAFTA or something else, a
new North American trade agreement must em-
power the governments, individually and collec-
tively, to enhance the rights of workers, promote
the sustainable use of our shared resources, and
introduce the measures needed to fight climate
change and stop the destruction of water, forests,
fisheries, wetlands and soils.

As the CCPA asserts, “If NAFTA renegotiation is to
have any chance of improving the welfare of all
North Americans, it must be inclusive, transfor-
mative and forward-looking - focused on today’s
real challenges, including climate change, the
changing nature of work, stagnant welfare gains
and unacceptable levels of inequality in all three
North American countries. NAFTA should be rene-

gotiated so that it helps us achieve the sustain-
able and equitable economy we want, not to up-
hold an uninspiring and untenable status quo.”?

Around the world, people and their governments
are reassessing the purposes and goals of trade
agreements in light of the deep inequality they
have helped engender. The backlash against the
right of foreign corporations to sue governments
for policies they don't like is growing, and many
countries, including Bolivia, Brazil. South Africa,
Australia, India and Malaysia, have either reject-
ed ISDS altogether, or expressed serious reserva-
tions about it.

There has never been a better time for a debate
about the nature of trade agreements like NAFTA.
There has never been a better time to reign in the
power of transnational capital and transnational
corporations and recognize the sacred demo-
cratic authority of people, communities and their
elected governments to protect human and work-
ers’ rights and the environment upon which we all
depend for life.

Let’s get it right.
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